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HAMILTON BIOLOGICAL

February 27, 2025

Mark Baker, Soft Lights Foundation
9450 SW Gemini Drive PMB 44671
Beaverton, OR 97008

SUBJECT: BAY BRIDGE LIGHTING PROJECTS:
FLAWED CEQA EXEMPTIONS AND BURIED STUDIES

Dear Mr. Baker,

At your request, and in support of the legal action that you are taking to require CEQA
review of The Bay Lights 360 project (Mark Baker v. Bay Area Toll Authority [BATA] et
al.), I prepared a letter dated January 26, 2025, evaluating (a) the permitting processes
followed by governmental agencies responsible for evaluating and approving the instal-
lation of decorative LED lighting on the San Francisco-Oakland Bay Bridge, and (b) the
biological justification for the latest LED light installation, provided by HT Harvey &
Associates in a memorandum dated March 24, 2023, entitled Final Assessment of the Po-
tential Impacts of The Bay Lights 360 Project on Birds and Fish. This follow-up letter reviews
the requirements for a public agency claiming a categorical exemption from CEQA, and
demonstrates that each of the four Notices of Exemption (NOEs) that BATA has issued
for successive bridge-lighting projects violates Section 15300.2 of the CEQA Guidelines.
I also provide evidence that BATA, Caltrans, and the Bay Conservation and Develop-
ment Commission (BCDC) have coordinated with each other to ensure that none of the
successive Bay Bridge lighting projects would be required to undergo the normal CEQA
review process, even after two scientific studies commissioned by Caltrans demon-
strated that installing and operating tens of thousands of LED lights on the Bay Bridge
are likely having significant adverse effects on the environment.

CATEGORICAL EXEMPTIONS MUST BE SUBSTANTIATED

When a lead agency claims a proposed action to be categorically exempt from CEQA,
the agency is required to explain why the exemption is valid, citing the best available
information, where appropriate. An agency may not claim a categorical exemption for a
controversial project by issuing a cursory decree, unsupported by factual analysis.
BATA has never satisfied this basic requirement of CEQA in any of its four NOEs.

Caltrans” web page! describes the process for determining whether a project may be de-
clared categorically exempt from CEQA review, per Section 15300.2 of the CEQA

! https://dot.ca.gov/programs/environmental-analysis/standard-environmental-reference-ser/volume-1-guid-
ance-for-compliance/ch-34-exemptions-to-cega
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Guidelines, three aspects of which apply to the 2012 NOE and three subsequent NOEs
(2013, 2015, 2023):

If the project is determined to be categorically exempt, Caltrans must consider whether the
exemption is negated by an exception pursuant to CEQA Guidelines, Section 15300.2, and
Public Resources Code, Section 21084. Such exceptions may apply under the following cir-
cumstances:

a) The projectsite is environmentally sensitive as defined by the project’s location. A project
that is ordinarily insignificant in its impact on the environment may in a particularly sen-
sitive environment be significant.

b) The project and successive projects of the same type in the same place will result in
cumulative impacts;

c) There are “unusual circumstances” creating the reasonable possibility of significant ef-
fects;

My letter dated January 26, 2025, provided extensive evidence demonstrating:

a) San Francisco Bay is statutorily recognized as a “particularly sensitive environ-
ment” (cf. the McAteer-Petris Act, the Coastal Zone Management Act, the Man-
agement Plan for San Francisco Bay).

b) A large body of scientific research indicates that the initial and successive light-
ing projects on the West Span of the Bay Bridge, considered along with numer-
ous other large-scale lighting projects in and around San Francisco Bay—in-
cluding the 48,000 LEDs that were installed on the East Span of the Bay Bridge,
also without CEQA review—result in cumulative impacts to wildlife.

c) The conversion of 1.8 miles of the Bay Bridge from utilitarian public infrastruc-
ture, owned by Caltrans, to a vast LED display screen upon which a privately
funded group exhibits nightly, computerized light shows, is not only an “unu-
sual circumstance,” but it clearly represents a major alteration to a public facil-
ity and a non-negligible expansion of the bridge’s former use.

Because the “reasons why project is exempt” claimed by BATA in the 2012, 2013, 2015,
and 2023 NOEs lacked factual support, and were contradicted by the best available in-
formation, each of these NOEs violate CEQA Section 15300.2.

The following sections review each of the four NOEs, revealing a clear pattern of un-
supported conclusions by BATA, enabled and abetted by other public agencies. Specifi-
cally, (a) BATA’s issuance of NOEs in 2012, 2013, and 2015 relied upon a cursory 2012
technical memo that provided inadequate factual basis for declaring the first two light-
ing projects categorically exempt from CEQA; (b) Caltrans made no effort to ensure that
environmental review of the second and third lighting projects incorporated the rele-
vant findings of two Caltrans studies demonstrating the adverse effects of LED lighting
on wildlife; and (c) BCDC has chosen to ignore the two Caltrans studies in favor of a
pro-project memorandum that cherry-picks and misrepresents the scientific literature.
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2012 NOTICE OF EXEMPTION

On June 8, 2012, BATA, acting as the CEQA lead agency for the “Temporary Bay Bridge
Lights Project,” issued an NOE:

2012 NOE: Project Described as Temporary
The 2012 NOE described the original “temporary” project:

The project was a temporary installation “in honor of the Bay Bridge’s 75t Diamond
Anniversary.” The lights would be lit nightly, until some time between midnight and
2:00 a.m., and would be removed starting in January 2015, terminating the project.

2012 NOE: Categorical Exemption Lacked Adequate Factual Support
In the 2012 NOE, BATA claimed a Categorical Exemption from CEQA:

The “reasons why project is exempt” given in the 2012 NOE were not explained, but
stated as self-evident facts. As discussed on the following pages, a brief memorandum
prepared by the consulting firm HT Harvey in 2012 did not provide an adequate factual
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basis for BATA to issue three successive NOEs (in 2012, 2013, and 2015) authorizing the
tirst two bridge lighting projects (2013 to 2015 and 2015 to 2023).

Review of the 2012 HT Harvey Memorandum

The only documentation prepared in support of BATA’s 2012 NOE, with respect to bio-
logical resources, is a six-page memorandum by HT Harvey Associates, dated April 5,
2012, entitled Final Assessment of the Potential Impacts of The Bay Bridge Lighting Project on
Birds and Fish (HTH #3305-01). My previous letter reviewed a 2023 HT Harvey memo-
randum prepared in support of The Bay Lights 360 project, but at that time their 2012
memo had not yet been provided to me.

Neither of the two HT Harvey memoranda were identified as having been prepared as
part of a CEQA review process, although both documents use the term “significant” in
ways normally reserved for CEQA analyses. My earlier letter described several ways in
which the avian portion of the 2023 memo, authored by Scott Terrill, failed to meet the
standards of a legitimate CEQA review. The avian portion of the 2012 memo, also au-
thored by Dr. Terrill, has the same deficiencies, only to a greater degree. The 2012
memo’s discussion of potential project effects on migratory birds is so brief that it can
be excerpted, in its entirety, below:
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The near lack of citations in the discussion excerpted on the preceding page indicates
that Dr. Terrill did not conduct a standard CEQA analysis of the potential bridge light-
ing project on migratory birds, because such an analysis would have drawn much more
heavily from the ever-growing mountain of published literature on the effects of LED
lighting on migratory birds. Setting aside any specific findings, a consistent theme run-
ning through the published literature is that light pollution in general is harming bird
populations, and so care should be taken to limit lighting wherever possible. Consider,
for example, the following quotes from the one publication cited by Dr. Terrill in the
avian portion of his 2012 memorandum?:

All evidence indicates that the increasing use of artificial light at night is having an adverse effect
on populations of birds, particularly those that typically migrate at night.

It is well established that caged migratory birds often orient toward horizon glows produced by
the lights of cities (Kramer 1949, 1951).

Immature migratory birds may be more susceptible to the disruptive influences of artificial night
lighting than adults (Gauthreaux 1982).

Birds have a four-cone system and therefore broader spectral sensitivity than humans with a
three-cone system (Wessels 1974, Graf and Norren 1974, Norren 1975). The extra cone type of
birds is responsive to wavelengths in the ultraviolet range of the spectrum. In addition, bird eyes
have oil droplets of different colors that narrow receptor sensitivities (Partridge 1989, Vorobyev
et al. 1998). Because of these differences birds likely see their environment differently than do
humans, which makes it difficult to speculate about the mechanism of how light pollution affects
migrating birds at night.

The tendency of birds to move toward lights at night when migrating and their reluctance to
leave the sphere of light influence once encountered has been well documented.

The intense glow of city lights can be reduced by making certain that all light is directed toward
the ground whenever possible. Streetlights should be shielded so that the pattern of illumination
is below the horizontal plane of the light fixture. Floodlights on the ground that point upward to
illuminate buildings, bridges, and monuments are harmful and should be avoided. Such archi-
tectural lighting often is hazardous to migrating birds, particularly on nights that are misty with
a low overcast ceiling. If such lighting designs must be used, then they should be turned off
during migration seasons when weather conditions could contribute to attraction and mortality.

Suggested general mitigation measure: Program building’s lighting system to achieve a measur-
able reduction in night lighting from 11 p.m. to 7 a.m. or, ideally, ensure that all lights are extin-
guished during that period.

Suggested general mitigation measure: Extinguish all exterior vanity lighting (e.g., rooftop floods,
perimeter spots) during the migration periods.

Suggested general mitigation measure: When lights must be left on at night, examine and adopt
alternatives to bright, all-night, floorwide lighting.

Populations of migratory birds are declining throughout the world, and the decline can be at-
tributed to several different factors, including migration mortality, habitat change, and habitat
destruction. By eliminating or controlling light pollution we can reduce one of the factors re-
sponsible for mortality during migration.

* Gauthreaux, SA, Jr., and G Belser. 2006. Effects of artificial night lighting on migrating birds. Pp. 67-93 in
Rich, C, and T Longcore, eds. Ecological Consequences of Artificial Night Lighting. Island Press, Wash. DC.
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As reviewed in my last letter, HT Harvey biologists adequately described the poten-
tially significant impacts to migratory birds of a building lighting project in Burlingame
(technical memorandum dated October 18, 2022: 777 Airport Boulevard — Updated Avian
Collision Risk Assessment), and in that case identified a range of mitigation measures de-
signed to minimize potentially significant impacts. Why have the massive Bay Bridge
lighting projects —involving tens of thousands of purely decorative, high-intensity
LEDs on 1.8 miles of a structure suspended over San Francisco Bay —been subjected to a
far lower level of scrutiny than the lighting of an office building in Burlingame?

My previous letter provided extensive critiques of the 2023 HT Harvey memorandum.
The same criticisms generally apply to the 2012 memorandum, and I do not repeat them
here. I consider it relevant and illustrative, however, to note that the 2012 memo did not
disclose or consider the correlated color temperature (CCT) of the LEDs used in then-
proposed “temporary” Bay Bridge lighting project (the CCT was, apparently, 4000K).
Presumably this was because, at that time, little research had been done to determine
how LEDs of different CCTs affect different organisms. Research has since led experts
to conclude that, if LED lighting is absolutely required, the CCT used should be less than
2700K, and preferably less than 2200K 3#. In 2012, before the research had been com-
pleted, scientists were not yet aware that CCT was an important factor to be considered
in evaluating the potential impacts of LED lighting on wildlife. Given this lack of collec-
tive knowledge of the basic parameters of LEDs and their potential impacts, it was reck-
less and presumptive for the 2012 memo to state, categorically and without caveat, that
1.8 miles of the Bay Bridge could be lit up nightly, using 4000K LEDs, without causing
any potentially significant impacts to wildlife. Furthermore, as discussed in my last let-
ter, HT Harvey’s 2023 memo openly acknowledged that the use of 4000K lights conflicts
with current, science-based recommendations for minimizing impacts of LED lighting
on wildlife, yet even this knowledge had no effect on HT Harvey’s 2023 impact assess-
ment, and did not lead them to recommend switching to LEDs with a lower CCT.

To ensure that decorative lighting on the Bay Bridge does not result in potentially sig-
nificant impacts to the environment, the proposed actions must undergo full CEQA re-
view so that other biologists, and the public at large, are granted the opportunity to
evaluate the project objectively in the full context of current scientific understanding of
the adverse effects of LED lighting on wildlife. If any potentially significant impacts are
identified, appropriate and adequate avoidance and mitigation measures must be iden-
tified to reduce the potential impacts to a level less than significant.

’ Longcore, T., Rodriguez, A., et al. 2018. Rapid assessment of lamp spectrum to quantify ecological effects
of light at night. Journal of Experimental Zoology Part A: Ecological and Integrative Physiology 329(8-9),
511-521. https://doi.org/10.1002/jez.2184

* Welch, D., Dick, R., Trevifio, K., Longcore, T., et al. 2024. The world at night: Preserving natural darkness
for heritage conservation and night sky appreciation. IUCN WCPA Good Practice Guidelines Series No. 33,
Gland, Switzerland: IUCN. https:/portals.iucn.org/library/sites/library/files/documents/PAG-033-En.pdf
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2013 NOTICE OF EXEMPTION FROM CEQA

On June 10, 2013, BATA issued a second NOE with all the same information as in the
2012 NOE, but changing the commencement of LED operations from “late 2012” to
“early 2013” (despite the mid-2013 date of the second NOE). Permits for the subsequent
Bay Bridge lighting projects refer only to the 2012 NOE, and so the 2013 NOE is men-
tioned here mainly to acknowledge its existence.

2015 NOTICE OF EXEMPTION FROM CEQA

On May 14, 2015, BATA, acting as the CEQA lead agency for a new project called “The
Bay Lights Project,” issued a new NOE:

4

As in 2012 and 2013, Caltrans was identified as the “Public Agency Approving Project
(but not the CEQA lead agency) and Illuminate the Arts was the “Person or Agency
Carrying out Project.”

2015 NOE: New Project Described as Open-ended
The 2015 project was described as follows:

The 2015 NOE, issued on May 14, was able to claim the lights to be an “existing”
installation only because Caltrans and BATA violated the terms of the 2012 and 2013
NOEs, which authorized a temporary, two-year project (“in honor of the Bay Bridge’s
75t Diamond Anniversary”), with light removal “expected to begin in January 2015.”
Notably, the project proposed in the 2015 NOE was now tied to “Super Bowl 50” in
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February 2016, although it would continue for “a decade or more” beyond that one
event. The previous pretense, that the lights were “in honor of the Bay Bridge’s 75t Dia-
mond Anniversary,” was no longer operative.

BATA'’s issuance of multiple successive categorical exemptions for increasingly inten-
sive projects —framing each project as an extension of the “temporary” project declared
categorically exempt in 2012, and citing specific events that establish a sense of urgency
to justify sidestepping the normal environmental review process —represents an end-
run around CEQA. For reasons discussed in this letter, and as reviewed in detail in my
letter of January 26, 2025, BATA’s 2012 claim of a categorical exemption for the original
project violated CEQA Sections 15300.2(a), 15300.2(b), and 15300.2(c). The subsequent
bridge-lighting projects of longer duration/increased intensity violate these same provi-
sions of CEQA, and do so to a greater extent than did the original project.

2016 CALTRANS ENCROACHMENT PERMIT

On March 28, 2016, Caltrans issued Encroachment Permit 0416-NMC0596 to BATA for a
new LED light installment. This permit cites (1) a Memorandum of Understanding
(MOU) involving Caltrans, BATA, and Illuminate the Arts dated December 15, 2014,
and (2) an application from BATA dated March 14, 2016. Neither of these documents
has been provided for my review. Section 7 of Caltrans” encroachment permit states:

The vagueness of these environmental requirements, which stand in contrast to other
aspects of the permit that are spelled out in detail (e.g., intellectual property rights),
raise additional questions. For example:

e What was the “approved environmental document submitted with this project” and
who granted the approval, based on what evidence?

e  Why is CEQA compliance not mentioned anywhere in the permit?

The 2016 encroachment permit provides additional evidence that Caltrans did not give
adequate consideration to environmental review for the second bridge-lighting project,
despite the 2015 NOE naming Caltrans as the “Public Agency Approving Project.”

2019 CALTRANS ENCROACHMENT PERMIT

On February 12, 2019, Caltrans issued Encroachment Permit 04-18-N-MC-2833 to BATA
for continuation of the previously authorized bridge-lighting project. The previous
month, on January 23, 2019, Caltrans had produced a 34-page report, Assessing the
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Impacts of LED Lighting to Wildlife®, that described known adverse effects of LED lighting
to various forms of wildlife. Caltrans decided not to incorporate any information from
this relevant report into the 2019 encroachment permit, which they could have done by
adding new mitigation measures or biological monitoring requirements, or by requiring
that the proposed actions undergo legitimate CEQA review. As the “Public Agency Ap-
proving Project” identified in the 2015 NOE, which was still applicable in 2019, Caltrans
had a public-trust obligation to take their own scientific report into account when grant-
ing BATA another permit to continue actions that Caltrans knew, at the time, to be po-
tentially harmful to wildlife. That Caltrans ignored this responsibility represents a clear
breach of the public trust.

2023 NOTICE OF EXEMPTION FROM CEQA

On August 15, 2023, BATA, acting as the CEQA lead agency for a new project called
“The Bay Lights 360,” issued a new NOE:

The first page of the 2023 NOE contains important changes from the 2012, 2013, and
2015 NOEs:

e The “Project Title” changed from “Temporary Bay Bridge Lights Project” (2012 and
2013 NOEs) to “The Bay Lights Project” (2015 NOE) to “The Bay Lights 360” (2023
NOE)—as appropriate, given the substantial changes made with each successive
bridge-lighting project.

e The 2012, 2013, and 2015 NOEs identify Caltrans as the “Public Agency Approv-
ing Project,” but the 2023 NOE shifted all responsibility to BATA. Given that Cal-
trans is the agency authorized by BCDC to carry out the project, and given that
Caltrans should actually be the CEQA lead agency for all of these bridge-lighting
projects (as discussed later in this letter), the complete removal of Caltrans from the

5 https://dot.ca.gov/-/media/dot-media/programs/research-innovation-system-information/documents/prelimi-
nary-investigations/assessing-the-impacts-of-led-lighting-to-wildlife-pi-a11y.pdf
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2023 NOE stands out as another red flag. As discussed in this letter, Caltrans had
reason to distance itself from the project’s inadequate environmental review, which
reached conclusions unsupported by Caltrans” own studies.

2023 NOE: “World’s Largest” (But Also “Negligible”)
The 2023 NOE described the proposed project as follows:

In describing the second Bay Bridge lighting project (The Bay Lights, 2015 to 2023) as
the “world’s largest” LED light sculpture, BATA contradicted its own declarations —
made in the 2012, 2013, and 2015 NOEs — that the first and second lighting projects in-
volved “negligible” expansion of use and would not “result in a cumulative impact.”
Notably, the Description of Project in the 2023 NOE failed to state the number of LEDs
in the then-existing project (25,000), the number of lights being proposed (50,000), or the
length of bridge affected (1.8 miles). Also unstated was the correlated color temperature
(CCT) of the LED lights being used, 4000K, which conflicts with the earlier recommen-
dations by Travis Longcore, the Principal Investigator of a Caltrans-commissioned re-
search project on the effects of LEDs on wildlife, that any LEDs considered absolutely
necessary have a CCT less than 2700K, and preferably less than 2200K (Longcore et al.
2018, Welch et al. 2024; see footnotes 3 and 4 on page 6 of this letter).

In the 2023 NOE for The Bay Lights 360 project, which proposed doubling the number
of LEDs on the bridge for ten years, BATA repeated the same unsupported falsehoods
about the project being a “negligible” expansion of use that “would not result in signifi-
cant effects on the environment” or “result in a cumulative impact”:
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As discussed previously, tens of thousands of decorative LEDs were “already a promi-
nent feature” on the West Span of the Bay Bridge in 2023 only because (1) BATA had is-
sued unwarranted CEQA categorical exemptions for two previous bridge-lighting pro-
jects, and (2) Caltrans granted an encroachment permit to BATA in 2019 that failed to
consider Caltrans” own 2019 report, entitled Assessing the Impacts of LED Lighting to
Wildlife, which summarized numerous scientific studies identifying adverse effects of
LED lighting upon various forms of wildlife.

Furthermore, the 2023 NOE was issued five months after the release of another im-
portant and relevant Caltrans report: Effects of LED Lighting on Terrestrial Wildlife®. For
this 189-page scientific review, Travis Longcore reviewed 342 discrete studies conducted
in the field and in laboratory settings on the effects of LEDs on terrestrial wildlife. As dis-
cussed in my previous letter, the Abstract of Dr. Longcore’s report states:

Current research supports the mitigation of LED impacts by reducing intensity, controlling
spill, reducing duration, and controlling spectrum to avoid peak sensitivities of most groups
to shorter wavelengths. Significant variability in photoreceptor sensitivity and flexibility of
spectral outputs of LEDs argue for the consideration of specific affected species for efforts to
mitigate adverse impacts from LEDs.

Public agencies, acting in the public trust, are obligated to act upon the scientific find-
ings made in the two reports that Caltrans commissioned using taxpayer funds. Alt-
hough both the 2019 and 2023 Caltrans studies identify substantial adverse effects of
LED lighting on wildlife, Caltrans has taken no steps to avoid, minimize, or mitigate the
potentially significant adverse effects of the Bay Bridge lighting projects on wildlife.
Furthermore, Caltrans has done nothing to ensure that other responsible public agen-
cies (e.g., BATA, BCDC) appropriately consider the relevant findings of these publicly
funded scientific reports when installing and operating tens of thousands of LEDs on
Caltrans’ public property (i.e., the Bay Bridge).

2023 NOE: Caltrans Disappears

BATA’s 2012, 2013, and 2015 NOE:s all identified Caltrans as the “Public Agency Ap-
proving Project.” Remarkably, however, Caltrans was not mentioned at all in the 2023
NOE. Rather, BATA for the first time identified itself as the “Public Agency Approving
Project.” An important change between 2015 and 2023 is that, in the interim, Caltrans
had commissioned two lengthy scientific reports, the results of which flatly contra-
dicted BATA’s repeated declarations that the lighting projects “would not result in sig-
nificant effects on the environment” or “result in a cumulative impact.” Notably, Cal-
trans did nothing to stop the damaging projects, to identify measures to mitigate poten-
tially significant adverse effects of LED lighting on wildlife, or require the projects to
undergo legitimate CEQA review. Instead, Caltrans simply allowed BATA to issue the
2023 NOE with Caltrans no longer identified as the “Public Agency Approving Project.

4

® https://dot.ca.gov/-/media/dot-media/programs/research-innovation-system-information/documents/final-
reports/ca23-3696-finalreport.pdf
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2023 NOE: What About the Other Public Agencies?

The only indication that Caltrans shared the damaging findings of the Longcore report
with BATA and/or BCDC prior to September 7, 2023 (when BCDC permitted The Bay
Lights 360 project) is a brief statement made by the BCDC’s Executive Director, Law-
rence Goldzband, on page 9 of the fourth amendment to Permit M2012.009:

A report commissioned by Caltrans, dated April 2023, summarizing the existing research on
the effects of LED lights on terrestrial wildlife found that the color, intensity, and special char-
acteristics such as flicker of LED lights have the potential to disrupt migration patterns of birds,
bats, and insects.

One might expect that a 189-page report from Caltrans, authored by renowned expert
Travis Longcore, describing a wide range of adverse effects of LED lighting on wildlife,
would cause Mr. Goldzband to reconsider issuing a fourth non-material amendment to
Permit M2012.009, and would instead finally require the massive lighting project to un-
dergo legitimate CEQA review. This did not happen. Instead, Mr. Goldzband provided
the one-sentence summary of the Caltrans study quoted above — thus acknowledging
the study’s existence while completely ignoring its relevant findings. Rather than grant-
ing the Caltrans study the attention it warranted, Mr. Goldzband immediately dis-
missed its findings and recommendations by shifting attention to HT Harvey’s 11-page
memo, dated March 24, 2023 (i.e., a week prior to publication of the Caltrans report):

However, a biological memo assessing the likely impacts of the project concluded that the
sculpture is not expected to significantly adversely impact the Bay or wildlife species given
the existing high levels of ambient light on the Bay Bridge and roadway and the low levels of
light expected to reach the water.

My previous letter reviewed the avian portion of HT Harvey’s 2023 memorandum, and
showed how its author cherry-picked and misrepresented the immense body of re-
search identifying various adverse effects of different types of lighting on wildlife.

Having determined that the 11-page HT Harvey memorandum carried more weight
than did the 189-page Caltrans study, and having determined that doubling the number
of LEDs from 25,000 to 50,000 represented a “minor repair or improvement” that could
be approved by the BCDC Executive Director without the new project being reviewed
and voted on by the Commission, Mr. Goldzband reached the following conclusion:

As a result, no special conditions have been required to mitigate for light impacts, but in
considering any future requests to extend the authorization for the project, the Commission
should take into account the most current research on the impacts of LED lights in consulta-
tion with the appropriate wildlife agencies.

To comply with CEQA, the public agencies responsible for permitting and authorizing
The Bay Lights 360 (BCDC, Caltrans, and BATA) were obligated to “take into account
the most current research on the impacts of LED lights in consultation with the appro-
priate wildlife agencies” when the project was proposed in 2023, not at some vague, unde-
fined point in the future. Furthermore, all findings, impact analyses, and mitigation
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recommendations set forth by these public agencies and their consultants should have
been subject to public review in an Environmental Impact Report (EIR).

By any objective measure, the 189-page Caltrans study reflected “the most current re-
search on the impacts of LED lights” in April 2023, when Mr. Goldzband, BATA, and
Caltrans were considering whether to authorize doubling the number of 4000K LED
lights on the West Span of the Bay Bridge. This taxpayer-funded study, prepared by a
recognized expert in the study of lighting effects on wildlife, was not credibly counter-
balanced by the cursory and obviously flawed HT Harvey memo. In choosing to rely
solely upon the less authoritative document that supported his preferred conclusion,
Mr. Goldzband appears to have abused his discretion as the BCDC Executive Director.

CEQA LEAD AGENCY SHOULD BE CALTRANS, NOT BATA
Determining the lead agency is addressed in CEQA Section 15051:

Where two or more public agencies will be involved with a project, the determination of
which agency will be the lead agency shall be governed by the following criteria:

(@) If the project will be carried out by a public agency, that agency shall be the lead
agency even if the project would be located within the jurisdiction of another
public agency.

(b) If the project is to be carried out by a nongovernmental person or entity, the lead
agency shall be the public agency with the greatest responsibility for supervising
or approving the project as a whole.

(1) The lead agency will normally be the agency with general governmental
powers, such as a city or county, rather than an agency with a single or
limited purpose such as an air pollution control district or a district
which will provide a public service or public utility to the project.

Which public agency “carried out” the lighting projects and which public agency had
“the greatest responsibility for supervising or approving the project as a whole”? The
following points show that it was Caltrans:

e (Caltrans owns the Bay Bridge;

e (Caltrans employees were responsible for installing and maintaining the lights for
the “Temporary Bay Bridge Lights Project” in 2013;

e BCDC permit M2012.009, issued in 2012, authorized Caltrans, not BATA, to carry
out the project;

e (Caltrans is a 22,000-person public agency with a robust planning staff experienced
in administering CEQA, while BATA is “an agency with a single or limited pur-
pose” that has limited experience administering CEQA;
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e (Caltrans is the public agency that commissioned the relevant reports on the poten-
tial adverse effects of LED lighting on wildlife (but that failed to ensure that these
taxpayer-funded reports were properly taken into account by BATA and BCDC).

Therefore, in compliance with CEQA Section 15051, Caltrans should have been desig-
nated the CEQA lead agency for each of the successive bridge lighting projects.

INVALID 2012 NOE IS FOUNDATIONAL TO THE BCDC PERMIT

BCDC Permit M2012.009 and all amendments, including the fourth and most recent one
authorizing The Bay Lights 360 project, cite the fatally flawed 2012 NOE as having pro-
vided Environmental Review for the three bridge-lighting projects. Page 9 of the most
recent amendment, issued on September 7, 2023, states:

Because the original permit and all amendments issued by BCDC rely upon the illegiti-
mate 2012 NOE, those permits and amendments also lack legitimacy. The same would
be true if the BCDC permits and amendments cited the 2013, 2015, or 2023 NOEs.

Also, the fourth amendment authorizes “The Bay Lights 360” project, not the “Tempo-
rary Bay Bridge Lights Project” for which BATA issued the 2012 NOE. To authorize The
Bay Lights 360, BCDC needed to refer to the 2023 NOE, which is equally invalid.

SUMMARY AND CONCLUSION

As documented in my original correspondence to you, dated January 26, 2025, and elab-
orated upon in this second letter, the categorical exemptions from CEQA claimed by
BATA in the 2012, 2013, 2015, and 2023 NOEs lack factual support, and are undeniably
contradicted by the best available information on the known effects of LED lighting on
migratory birds and other wildlife. Each of these NOEs clearly violate CEQA Sections
15300.2(a), 15300.2(b), and 15300.2(c).

Furthermore, I have demonstrated specific ways in which BATA, Caltrans, and BCDC
have coordinated their regulatory efforts so as to bury the findings of two important,
publicly funded Caltrans studies describing the impacts of LED lighting on wildlife.
Working together, these three public agencies have seen to it that none of the three suc-
cessive Bay Bridge lighting projects has been required to undergo the normal CEQA re-
view process required of any project that could potentially result in significant adverse
effects on the environment. Rather, these agencies have relied upon two cursory and
flawed memos from HT Harvey & Associates —documents not prepared as part of a
CEQA review process —that improperly conclude that these projects will have no po-
tentially significant impacts to wildlife.
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Because BATA and the other public agencies responsible for approving the Bay Bridge
lighting projects have not demonstrated, and cannot demonstrate, that these projects
qualify for a categorical exemption from CEQA, they should agree to halt all work on
The Bay Lights 360 project until legitimate CEQA review is completed through prepara-
tion of an EIR, with Caltrans serving as the lead agency per CEQA Section 15051. The
EIR’s biological resources section should be prepared by biologists with demonstrated
experience objectively evaluating potential impacts of LED lighting on wildlife, based
on thorough review of the large body of scientific information on this topic. If any po-
tentially significant impacts are identified through the normal CEQA review process,
appropriate and adequate avoidance and mitigation measures must be identified to re-
duce the impacts to a level less than significant. In compliance with CEQA, all of the
EIR’s reports, findings, and recommendations must be subject to critical review and
comment by other responsible agencies and, most importantly, the public.

As with my first correspondence to you regarding the Bay Bridge lighting projects,
Travis Longcore reviewed the final draft of this letter and explicitly concurs with its
technical content. Dr. Longcore shares my conclusion that HT Harvey’s two technical
memoranda (a) do not adequately characterize the risk of the Bay Bridge lighting pro-
jects to wildlife, and (b) fail to recommend appropriate mitigation measures.

Thank you for the opportunity to continue working with you on this important under-
taking. Please call me at 562-477-2181 if you have questions or wish to further discuss
any matters; you may send e-mail to robb@hamiltonbiological.com.

Sincerely,

Robert A. Hamilton
President, Hamilton Biological, Inc.

Attached:  HT Harvey memo dated 4/5/2012: Final Assessment of the Potential Impacts
of The Bay Bridge Lighting Project on Birds and Fish (HTH #3305-01)
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